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Negotiation plays an important role in activities carried out by lawyers.  Negotiation skills matter whether 

the goal is to get the other party/parties to make an agreement on terms as favorable as possible to your 

or your client’s interests (distributive negotiation), to find the most fair and equitable solution to all 

involved, or to seek to enlarge the assets that get divided (integrative negotiation). Negotiations can be 

between two parties, typical in standard business transactions or litigation, or between multiple parties 

such as through community-based initiatives or even peace negotiations following serious conflict.  

 

Preparation and Planning 

 

Before entering into a negotiation it is important to prepare by gathering information and understanding 

the Needs, Interests, Rights, and Power Relationships between you/your client and all others involved in 

the negotiation.  

1) Needs are each party’s essential wants or prerequisites; 

2) Interests are the underlying values, desires, concerns, or fears; 

3) Rights are independent standards that demonstrate the legitimacy or fairness of a party's 

position (formal rules or contracts or even socially accepted standards); and 

4) Power is the capacity or ability to direct or influence the behaviour of others or the course of 

events.  

Identifying one’s own as well as the other party’s needs and interests is not easy and prioritizing interests 

even harder; but it is important to do both. Factors to take into account when identifying and prioritizing 

needs and interests are financial; performance; psychological; reputational; and relational; as well as other 

basic human needs. Assessing the parties’ rights, includes identifying the rules and laws that are relevant 

including any legal grounds for supporting a need, interest, or general bargaining position in a negotiation. 

It could, for example, require predicting any risk of future litigation, and evaluating the strengths and 

weaknesses of the parties’ legal and factual theories. Assessing the power relationships (and power 

imbalances) of the parties involved requires an evaluation of the different types of power at play, including, 

amongst others: economic; social; psychological; and political. It may be necessary to takes steps to shift 

power imbalances. 

 

Based on the mapping and analysis of all of the needs, interests, rights, and power relationships, it is also 

necessary to develop a strategy. To develop a strategy you need to identify your mandate, best-case/worst-

case scenarios, possible points to concede, the red line under which no concessions will be possible, and 

the BATNA of all parties involved in the negotiation.  

 

 

B – Best 

A – Alternative 

T – To 

N – Negotiated 

A – Agreement 

A BATNA should act as a standard against which any proposed 

agreement should be measured. It will act as a guide as to 

whether or not to continue with the negotiation. 

 

If during the negotiations, the BATNA looks better than any 

possible deal, you/the client can walk away. Often, going to court 

is the BATNA. 

2 page guide series: 2-pages away from success! 



 

 

Agreeing on Ground Rules and Exchanging Initial Proposals 

 

Once the planning and preparations are completed, the parties will need to agree on ground rules and 

exchange initial proposals. When agreeing on ground rules the following questions need to be answered: 

• Where will negotiations take place? 

• Who will carry out the negotiation, the parties themselves or their representatives? 

• What are the time constraints? 

• Are any issues off limits? 

• Will formal procedural rules for the negotiations be drawn up or will they be informal? 

• Who will make the first move? 

• What happens if no agreement is reached? 

After the ground rules are agreed upon, it is time to start the negotiations. In many cases, this will start 

with exchanging initial proposals/demands (based on your preparation and strategy) and opening up 

discussions.  

 

Negotiation Approaches, Methods and Tactics 

 

Nearly all negotiations involve a variety of approaches.  An adversarial approach primarily focuses on the 

rights and powers of the parties and emphasizes the bottom line and specific target points. There may be 

little attempt to find a mutually beneficial solution and concessions are not made easily. This type of 

negotiation is also sometimes referred to as a ‘zero-sum’ or distributive negotiation because every euro 

that one side receives is one euro the other loses. Another popular approach employed during 

negotiations is the problem-solving approach or integrative negotiation. A problem-solving approach 

focuses predominantly on the interests of the parties and seeks to make all sides satisfied with the 

outcome. By focusing on the underlying interests and less on the (legal or power) positions, more options 

may prove mutually beneficial. One well-known method of negotiation in line with the problem-solving 

approach is the Harvard Method. The Harvard Method is based on four pillars or principles: 

1) Separate the people from the problem;  

2) Focus on interests, not positions (positions are what they say they want) 

3) Generate different options for mutual gain; and 

4) Insist that the agreement is based on objective criteria. 

A problem-solving approach may work better when parties agree there is potential for joint gain, and an 

adversarial approach may work better when distributive issues predominate. Within both approaches, 

different tactics can be employed ranging from starting with extreme demands and then slowly making 

concessions to belittling the other side’s alternatives to negotiation. Try not to get distracted by the tactics 

employed by others, if you prepared well, stick with your strategy.  

 

Closure and Implementation 

 

After the negotiation results in a deal or agreement, be sure to formalize the agreement and develop 

procedures for implementing and monitoring its implementation. Similar to the planning and preparation 

stage, anticipate both short and long-term risk in implementation and make agreements on what to do in 

case of non-compliance with the agreement. 

 

Additional Resources 

 

• F. Fisher, W. Ury and B. Patton, Getting to Yes, Simon and Schuster (1987).  

• W. Ury, Getting Past No, Bantam Doubleday Dell Publishing Group (2003). 

• UTS Law Student’s Society online tutorial on negotiation: 

https://www.youtube.com/watch?v=8swLQKH8J6E 

• Cursera: University of Michigan, Successful Negotiation: Essential Strategies and Skills: 

https://www.coursera.org/learn/negotiation-skills 

https://www.youtube.com/watch?v=8swLQKH8J6E
https://www.coursera.org/learn/negotiation-skills

