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effectiveness
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Democratically
well-developed
countries
ensure

Public
Procurement
Legal Systems
based onthe
fundamental
principles of
law: non-
discrimination,
proportionality,
objectivity and
transparency
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AW Goiversiceic Utreche 2nd mindset shift: Means and Goals?
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EU Goals

to promote PEACE, its values and the
well-being of its peoples

(Art. 3[1] TEU)

Means:

Internal Market

Public
procurement
Rules

Competition



£ Universitsic Uurocht 3rd mindset shift: Means and Goals?
Striving for Better not More Competition

Triodos @ Bank

entrepreneurahip: ldNYg

-,,..E

For profit/
commercial
entrepreneurship

Jut aiming at solving
societal problem

Social
enterprises

Voluntary
organisations

Social market
econom

Citizens
initiatives

Charities,
religious
(External) institutions
public

authority
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3rd mind-set shift:
Stop looking at public procurement as
contracts between two parties ...

The State in Economic

all its forms operators




= & =< Universiteit Utrecht
NS

CENTRE FOR
PUBLIC FROCUREMENT

3rd mind-set shift:

...and start looking at public procurement as

With
positive
effects
for

Responsible Commissioning

Contracting .

authorities Society
their Planet

Employees Citizens

(labour End-users
law),

Economic
operatorand
its employees
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Public

Procurement

Law
in stricto
sensu

Buying
property

CJEU, C-399/98 Scala (2001)

The Transactional
State
as
An Institution
For Good

Outsourcing
\
Contract for pecuniary
interest?
YES
NO
National dimension: < Cross-border interest?

(National law)

YES

o |

The execution of a work, the
supply of a product or the
provision of a service?

Application of primary EU-
law: Treaties and general
principles as interpreted by
the CJEU

Choice between [operators and
value above EU-thresholds?

Legend:
Insourcing: legal options; choice based on the discretionary power of public authorities
Outsourcing: legal options ; national laws are applicable

Outsourcing: legal options for situations with a cross-border interest: EU primary law
applicable (national law complementary);



NI The Transactional
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PN L i e G perty An Institution
CJEU, C-399/98 Scala (2001) For Good
CJEU, C-220/05 Auroux/Roanne (2007)
CJEU, C-451/08 Helmut Miiller (2010)
CJEU, C-159/11 ASL Lecce (2012)
Public
procure ent Outsourcing Insourcing

[ . .
1 n a ¥ Third party involvement
: through public law

NO Subsid Authorisation
r Oa Contract for pecuniary v [ S scheme / permits In-house provision

R interest? (National (National
view

administrative law™) administrative law*)

IYES CJEU, C-147/06, SECAP (2008)
CJEU, C-221/12, Belgacom (2013)

1
1
1
1
1
NO 1
. . A |
National dimension: < Cross-border interest? | | _______________ ! !
(National law) : .
T : :
: No award criteria for YES e 1‘
| comparing or classifying bids? : :' X
NO [ Application of primary EU- | 1 glgg’ (C::I%Z)//%i Teckal (1999) '
Open (licensing) scheme law: Treaties and general | _ ! \1/ C{) m,%issi[‘;n JGermany (2009) \
principles as interpreted by Y A4
the CJEU "y .
CJEU, C-9/17, Falk Pharma (2016) c. (Award of an) a. Quas! 1n—h01}se exempt}on
CJEU, C-410/14, Tirkkonen (2018) Choice between [operators and exclusive right b. Public-public cooperation
value above EU-thresholds?

The execution of a work, the

Exploitation right and
supply of a product or the .
prggiZion o?a service? transfer of risks? Unless

Legend:

Insourcing: legal options; choice based on the discretionary power of public authorities;
condition to apply in EU PP Directives

Outsourcing: legal options ; national laws are applicable *secondary law (e.g. Services
Directive) canbe applicable;

Legal options for situations with a cross-border interest: EU primary law applicable (national
law complementary); # free movement of capital (f.m.c.)

EU State aid rules: not to protect individual rights but to prevent distortion; #f.m.c.;
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Public
procurement
in a

broad

view

CJEU, C-399/98 Scala (2001)

CJEU, C-220/05 Auroux/Roanne (2007)

CJEU, C-451/08 Helmut Miiller (2010)
CJEU, C-159/11 ASL Lecce (2012)

Outsourcing

Contract for pecuniary
interest?

(National law)

NO

National dimension: P

Cross-border interest?

No award criteria for

comparing or classifying bids?

Open (licensing) scheme

NO

CJEU, C-9/17, Falk Pharma (2016)
CJEU, C-410/14, Tirkkonen (2018)

The execution of a work, the

Application of primary EU-
law: Treaties and general
principles as interpreted by
the CJEU

Choice between [operators and
value above EU-thresholds?

supply of a product or the

provision of a service?

Exploitation right and
transfer of risks?

a. Quasi in-house exemption

c. (Award of an)
b. Public-public cooperation

exclusive right

N N\
Unless

Legend:

Insourcing: legal options; choice based on the discretionary power of public authorities;

condition to apply in EU PP Directives

Outsourcing: legal options ; national laws are applicable *secondary law (e.g. Services

Directive) canbe applicable;

Legal options for situations with a cross-border interest: EU primary law applicable (national

law complementary); # free movement of capital (f.m.c.)

EU State aid rules: not to protect individual rights but to prevent distortion; #f.m.c.;

The Transactional
BllYil‘lg Staaste Selhng | | State owned
Property o L. Property Corporation
AnInstitution
For Good
N\
Immovable Divestment Company
property# # sale#
Insourcing
package
: of
I Third party involvement shares#
: through public law
NO . Authorisation
Sub§1dy scheme / permits In-house provision
o " ] (National
administrative law™) administrative law*)
N 1 T
YES CJEU, C-147/06, SECAP (2008) ! ' '
CJEU, C-221/12, Belgacom (2013) ' . .
1
! : .
| 1 1
|mmm 1 1
. 1
. 1
. 1
YES e 1'
1 r |
: : CJEU, C-107/98 Teckal (1999) 1
1 1 CJEU, C-480/06, 1
_____________ a A\ Commission/Germany (2009) \'/
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CENTRE FOR dlStl.‘lbl.ltlng) SOUTTEL i (00 P?.‘f)lllerll.‘§
PUBLIC PROCUREMENT CJEU, C-399/98 Scala (2001) property (rights) For Good perty
CJEU, C-220/05 Auroux/Roanne (2007) |
CJEU, C-451/08 Helmut Miiller (2010) \l/ \l/ \l/
Public CJEU, C-159/11 ASL Lecce (2012)
Immovable 5 Compan
p rocure ent \ y e Divestment sz?le y
Outsourcin, Insourcin;
in a broad view j i package || paciage
- of of
1 1 Third party involvement tasks shares
Layered dynamic legal | oixd party ivolve
sys_te m. NO Subsid Authorisations
Trlggered by WhO? Contract for pecuniary s1ay schemes / permits In-house provision
. p) interest? _ (National " ) (National
Legislator? In Courts by s iEEe Lo administrative law*)
. 3 ? 1 1 T
Individuals: By .. YES CJEU, C-147/06, SECAP (2008) ! - '
European Commlsswn? CJEU, C-221/12, Belgacom (2013) : (limited) |
. Authorisations 1
. 1
. . Cross-border interest? : _______________ : :
National law; negative . 1
result infringement | 1
procedure by the EC 1 1
~ No award criteria for YES 1 !
| comparing or classifying bids? : : _______________ :'_ _____________ :
L NO [ Application of primary EU- ! I ggg E:Z%Z)//%i Teckal (1999) ! I
Open (licensing) scheme law: Treaties and general K ! Commission/Gern | !
principles as interpreted by ------------- V ommission/Ger many (2009) v )
the CJEU a. Quasiin-house
CJEU, C-9/17, Falk Pharma (2016) c. (Award of an) exemption
CJEU, C-410/14, Tirkkonen (2018) Choice between [operators and exclusive right
TO p dOWﬂ value above EU-thresholds? Both now in Public
. :‘l?;ptlz;(e(c)lfmaopl;ogfl :tm(;gt;:ll(;ethe Exploitation right and \ contract directives
(l e g ls l a to r a nd provision of a service? transfer of risks? Unless
Public contract: Directive
EC) and 2014/24/EU and 2009/81 Legend:
applicable, as implemented
National legislator introduces competitive obligations

BO tto mu p in national law
European legislator introduces competitive obligations based on the free movement)

(litigations in
courts) e

Individuals challenge in National and European Courts competitive award based on
principles and free movement (in case of insourcing without a positive result)

National Courts recognises competitive obligations based on principles; EU only preventing
market distortion perspective
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Public
'Procurement
as an

Expression
of the

Rule of Law




