Article 1-lecture 2010
To be Equal or to become Equal, the Meaning of Article 1 of the Dutch Constitution for Migrants

On 12 March 2010 the eighth Article 1-lecture took place at Utrecht University. This annual lecture is organized by the Department of Legal Theory of Utrecht University. The purpose of this lecture series is to stimulate legal and political debate around the principle of non-discrimination. This year the lecture was delivered by Ashley Terlouw (professor in sociology of law, Radboud University Nijmegen). This lecture was provided with a commentary by Peter Rodrigues (professor in immigration law, Leiden University). Wibo van Rossum (lecturer in sociology of law, Utrecht University) was chairing this event. 
The question that Ashley Terlouw addressed in her lecture is: what protection does Article 1 of the Dutch Constitution offer to migrants? Terlouw explains that migrants are persons who live in the Netherlands but who were not born in the Netherlands. So migrants can also be aliens, persons who do not possess the Dutch nationality. Terlouw does not use a separate term for the offspring of migrants. 
Article 1 of the Dutch constitution provides that ‘all persons in the Netherlands shall be treated equally in equal circumstances. Discrimination on the grounds of religion, belief, political opinion, race or sex or on other grounds whatsoever shall not be permitted.’ Terlouw explained that the phrase ‘all persons in the Netherlands’ covers all persons that fall under the authority of the Netherlands, so Dutch nationals, migrants, but also tourists, asylum seekers and illegal persons. All these persons are protected by Article 1. Regarding the phrase ‘in equal circumstances’ Terlouw expressed that even though Article 1 obliges to equal treatment, in practice aliens and migrants are often treated unequal. She gave us three categories in which unequal treatment takes place. 
First, the Dutch government makes a difference between Dutch nationals and aliens, especially in admission and expulsion but also when aliens reside legally in the Netherlands. An example is the extra controls of Somalis that receive social welfare. The District Court of Haarlem ruled that these extra controls constituted unjustified discrimination on grounds of race. A second category in which the government makes distinctions is unequal treatment amongst aliens. Often, the criterion of the government to make a difference is the type of residence-status. Finally, the government differentiates amongst Dutch nationals. For example, the original proposal for the new Inburgeringswet provided that naturalized Dutch nationals and Dutch nationals from the Antilles were required to ‘formally integrate’. Terlouw stated that due to Article 1 such proposals will be unsuccessful. 
Subsequently, Terlouw critically discussed the justifications of unequal treatment of migrants that are put forward by the government. These justifications are based on three types of threats that some people perceive in migrants. Terlouw questioned these threats. 
The first supposed threat is that migrants erode Dutch norms and values. Terlouw considers this nonsense in most cases. There is a large overlap between values of migrants and Dutch values. As for different norms and values of migrants, these do not per se lead to erosion of so-called Dutch values, which even differ between social groups of Dutch nationals. As for what exactly the Dutch norms and values entail Terlouw stated that, first, we should note that Article 1 of the Dutch Constitution only obliges the State to treat all persons in the Netherlands equally. The norm of article 1 does not oblige private persons to treat each other equally. Other legal norms do, but the fundamental norm of article 1 is solely directed to the government. Second, there is a fundamental difference between legal norms and behavioural norms. A society that enforces the dominant behavioural norms, like greeting, clothing or eating behaviour, as legal norms goes too far. Third, we should distinguish between behaviour that does not bother anyone and behaviour that is bothersome. To tackle behaviour that is bothersome it is not necessary to point at some migrant group. Instead, the behaviour itself should be centralised.

The second supposed threat is that migrants steal our jobs and undermine our social security system. Terlouw stated that this argument is much exaggerated. For instance, the Koppelingswet prevents persons who are not legally residing in the Netherlands from benefiting from social security and the mvv-vereiste, an authorization requirement to reside in the Netherlands, demands of aliens to have enough own financial resources prior to coming to the Netherlands. Besides, restricting the access to our social security system leads to other problems, such as the marginalization of groups of people, the creation of first and second-class citizens and the deterioration of the labour market for unskilled persons. 
The third supposed threat is that migrants are a danger to our safety and security. For instance, there is a danger of migrants participating in terrorist attacks. Terlouw countered this argument by pointing at the ineffectiveness of unequal treatment of migrants for reasons of safety. It will never guarantee one hundred percent safety, moreover the discriminatory treatment could lead to a feeling of insecurity, especially considering that humiliation is a breeding ground for terrorism. Therefore, treating all persons equally and with respect could be a more powerful manner to prevent a terrorist attack.
Even though aliens and migrants are not always treated equally to persons of Dutch origin, Terlouw stated that the importance of Article 1 for aliens and migrants should not be underestimated. She sums up a list of positive results of Article 1: because of Article 1 the main rule is that unequal treatment on grounds of nationality or race is prohibited; it contributed to the establishment of the General Equal Treatment Law , ‘Algemene wet gelijke behandeling’ that prohibits making a distinction on the basis of nationality in several segments of the private sector; Article 1  also inspired  the abolishment of many discriminatory provisions in legislation; the constitutional provisions that aliens can work in public employment and have the right to vote in the elections of the municipality are partly due to Article 1; it prevented the original ‘Wet Inburgering’, which contained the discriminatory distinction between Dutch nationals by birth and by naturalization, from being adopted; on the basis of Article 1 the District Court of Haarlem ruled on 8 May 2007 that the extra controls of Somalis that receive social welfare constituted discrimination on grounds of race; and finally Article 1 will prevent a ban on the wearing of the Islamic headscarf by civil servants in Almere. 
Terlouw stated that even though, all of the aforementioned examples could have been realised without Article 1 - they could have been realised on the basis of treaties and the EU non-discrimination Directives - still this does not mean that we can do without Article 1. The Constitution also has a symbolic and moral meaning. With Article 1 the Dutch embrace Descartes’ concept of générosité. Not in the sense of charity, but as a norm that people should be treated equally, because they are of equal worth and despite their differences. Finally, Terlouw posed the question whether we can make improvements on Article 1. She dares to make a proposal to reformulate Article 1 in the following manner:

1. All persons are unequal but are of equal worth and have a right to equal treatment.

2. Unequal treatment needs a justification based on a relevant difference. Religion, belief, political conviction, race, nationality, sex and sexual orientation as such are not relevant.

3. Space for diversity is a topic that should receive constant attention of the government.
The first sub-paragraph of Terlouw’s proposal stresses the equal worth of all persons. The second sub-paragraph is intended to avoid the easy escape of the existing Article 1 that equal treatment is not obliged in unequal cases. The third sub-paragraph highlights the fundamental right to be different. Equal worth (see sub-paragraph 1) should be the premise for equal treatment. It counters the opinion that only those who want to become equal (to ‘the Dutch’), will be treated equally. 
In Rodrigues’ comment on Terlouw’s excellent presentation he put forward three critical points. First, he stipulated the importance to make a distinction between the grounds nationality and race or ethnic origin. A migrant can be discriminated on grounds of their nationality and/or race. Second generation migrants do have the Dutch nationality, but when discriminated it is on the basis of their race. As regards the terminology used by Terlouw to describe the threats, Rodrigues suggests the terms ‘integration’, ‘economy’, and ‘public security’. Second, he questioned the importance of Article 1 for the legal practice. Here, he refers to the prohibition of judicial review (Article 120 of the Constitution). Finally, he addressed the added value of Terlouw’ proposal for a new Article 1.
Following the lecture and the commentary thereon a discussion started. The discussion was especially interesting because of the differences in background of the persons engaging in debate, which ranged from academics to practitioners working with NGOs, the Ministry of Home Affairs, the Equal Treatment Commission and the Council of State. The discussion mainly focussed on Terlouw’s proposed reformulation of Article 1. It was, for instance, debated whether the proposal should not also include the ground of handicap. It was further proposed to change sub-paragraph 3 in ‘the government shall promote pluralism, diversity and tolerance’, the terms used by the ECtHR. It was also wondered how the lecture would be perceived by the outside world, especially the Dutch political party PVV. Would we be seen as the so-called linkse kerk or the human rights mafia? If so, what would be our response? Terlouw answered that we should not be afraid of a confrontation. We should show that migrants are not a homogeneous group and highlight the success stories of migrants. 
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